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Summary

This note analyses the TBT Committee of the WTO and Specific Trade Concern (STC) data on S Biid
other sources to investigate how WTO Members use the STC mechanism of the TBimiitee in their
efforts to implement the TBT Agreement. The note investigates whether South & South East Asia cour
are active in the TBT Committee and provides some recommendations for the efficient wdehe STC
Mechanism.
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Introduction

TBT
Agreement and its implementation by WTO
Members through the TBT Committee. It will focus

This note aims to further discuss the

on the Specific Trade Concern (STC) mechanism
of the TBT Committee with the view to provide a
way forward on how South and South East Asian
(S&SEA) countries can improve their participation
in the TBT Committee through the effective and
efficient use of the STC mechanism as they
endeavour to reduce trade barriers in the trade of

both industrial and agricultural goods.

What is an STC?

When a WTO Member is of the opinion that
another Member’s new measures on technical
regulations, conformity assessment procedures or
standards that have been prepared, adopted and
applied by that Member, may adversely affect their
trade in particular good, the application of this
measure can be questioned by the concerned
Member to check if they adhere to the TBT
Agreement within the TBT Committee. Such
concerns or queries are referred to as STCs. STC
can be raised for discussion at any time during the

three meetings of the TBT Committee work year.

How S&SEA Countries
can benefit from the STC
Mechanism of the WTO
TBTCommittee?

The TBT Committee meetings are open to all
WTO Members and observer governments.> The
TBT Committee also extends invitations to the
regular meetings to WTO observer governments
and other international organizations and
intergovernmental organizations several of which
are standardizing bodies with observer® status in
the Committee under specific guidelines.* The TBT
Committee STC mechanism therefore avails
Members both the forum and working space to
find resolve to their trade quarrels as STCs in order
to avoid trade disputes. In the invent that an
S&SEA country and other WTO Members fail to
find remedy to a raised STC, the alternative avenue
is through the establishment of a dispute settlement

panel in the Dispute Settlement Body (DSB).?

Committee is mandated to review the operation and
implementation of the TBT Agreement on a triennial basis. The
Seventh Triennial Review was completed in December 2015.

2 TBT Committee was established with the purpose of:

faffording Members the opportunity
matters relating to the operation o

As part of the WTO Membership, South and

Southeast Asian (S&SEA) countries can raise STCs
during the regular meetings of the TBT Committee
to inquire whether the notified measures and other
trade regulations of their particular interest adhere
to the WTO TBT Agreement.!

! Pursuant to Article 13 of the TBT Agreement, the TBT

Agreement Series 118
https://www.wto.org/english/res_e/publications_e/tbttotrade_e.p
df#page=143

3 https://www.wto.org/english/thewto_e/igo_obs_e.htm#tbt

4 Annex 1. Which covers the guidelines for observer status for
Governments in the WTO, and Annex 2 Which deals with the
guidelines for observer status for International organizations in
the WTO.

https://www.wto.org/english/res_e/publications_e/tbttotrade_e.p
df#page=143

5 The complaining Member must submit a request for
consultations, identifying the agreements it believes are being
violated. The list below shows the agreements cited in the

request for consultations. 2
e
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Have S&SEA Countries
Raised STCs in the WTO?

This note will reveal how S&SEA countries are not
very active in the TBT Committee when we look at
the  registered STCs on the TBT Information
System (TBT IMS)® or other relevant TBT
information. To verify this fact stakeholders are
encouraged to access this enquiry point in order to
find out how their respective economies are
participating in the TBT Committee. The system is
also as it provides information for the
implementation of the TBT Agreement with regard
to STCs cases concerning other S&SEA country
trade patterns in the WTO. The TBT IMS also
archives information related to technical trade
barriers studies from other sources which could be
of use to S&SEA country delegates if when they
prepare to raise an STC on a notified measure that
is of particular interest to their producers and
exporters. It should also be noted that S&SEA
countries can join other STCs as raised by other
members as a third-parties concern status given
that the measure may have certain adverse effects
on the their national trade of the good concerned
and their TBT Agreement implementation efforts
on a voluntary basis’. The system is mandated to be
as transparent as possible such that Members can
achieve the necessary clarity on any STCs as

presented to the Committee.?

https://www.wto.org/english/tratop_e/dispu_e/dispu_agreement
s_index_e.htm?id=A22#

6 http://tbtims.wto.org/web/pages/search/stc/Search.aspx

7

https://www.wto.org/english/news_e/news15_e/tbt 17marl5_e.
pdf

8
https://www.wto.org/english/news_e/news15 e/tbt_17marl5 e.
pdf

How to RaiseSTCZ2

To further investigate how other Members are
using the STCs in the Committee as an effort to
ensure that each country adhere to the TBT
Agreement, S&SEA Member can look at the
notifications on the TBT IMS. Where notifications
are made regarding the trade of either industrial or
agricultural goods that are also exported by the
S&SEA countries, Article 2 of the TBT Agreements
stipulates that S&SEA countries can ask for further
clarification on such notification to comparatively
verify if the measures notified on those particular
goods traded by other Members adhere to the
entirety of the TBT Agreement this is due process
as mandated by the WTO core principles of non-
discrimination, Most-Favored Nation and National
Treatment as the core clauses on all WTO

Agreements.

To that end Article 9 of the TBT Agreement
stipulates that all standards adherence information
from bilateral and regional agreements between
Members with respect to the implementation of the
TBT Agreement and other international standards
to ensure the Code of Good Practice’ is notified
and made available to the TBT Committee. The
IMS also provides contact information on all the
standardizing bodies of the respective Members,
their technical regulations enquiry points; and also
detailed information on the notifying authorities in
the Members territories from which S&SEA
countries  producers, exporters and other
stakeholders can seek guidance in the clarification
of trade measures or when raising STCs. For the

S&SEA countries a regular check of the system is

9 List of standardizing bodies that have accepted the Code of
Good Practice for the preparation, adoption and application of
standards since 1 January 1995 (G/TBT/CS), 5 September
2015

http:/tbtims.wto.org/web/pages/report/PreDefined.aspx
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vital in order to follow some of the STCs as raised
against or by some like-minded developing
Members in the trade of agricultural and industrial
goods. When all these resources are exhausted and
the concerned Member has gathered the necessary
findings to report inconsistency with the TBT
Agreement in a notified measure, the Member can
contact the TBT Committee chair through the
respective channels in the WTO secretariat to
officially register a concern with the TBT
Committee as stipulated by Article 5 of the TBT

Agreement.

Examples of STCdRaised
by Developing Countries
iIn the WTO

WTO membership has grown to 164 Members, in
parallel with the expansion of international trade
the need for countries to regulate and reinforce
order for safety, health and the protection of the
environment in commerce across borders has
increased. According to data collected by the Goods
Council of the WTO, TBTs/SPSs are the most
frequently encountered Non-Tariff Measures
(NTMs) in international trade. They are also
considered among the most frequent impediments
to exports in business surveys.” To date, the TBT
Committee has discussed 503 STCs since its
establishment in 1995. STCs continue to be the
preferred alternative for the resolution of trade
issues, in contrast to the Dispute Settlement Body."!
As of 2016, only 52 STCs regarding the TBT
Agreement failed to find resolve in the TBT

10 World Trade Report 2012, Trade and Public Policies: A closer
look at Non-Tariff Measures in the 21% Century, pg. 8.
https://www.wto.org/english/res_e/booksp_e/anrep_e/wtrl12-
0_e.pdf

1 The ultimate responsibility for settling disputes also lies with
Member governments through the Dispute Settlement Body.
https://www.wto.org/english/tratop_e/dispu_e/dispu_e.htm#dsb

Committee to become trade disputes in the DSB
since 1995. Therefore S&SEA countries should
aspire to resolve their TBT issues through
discussion and implementation reviews of each
other and other WTO Members to achieve trade
barrier reduction and export trade efficiency. To
the end, this note examines the current STCs
trends in the TBT Committee with the view to
provide a way forward on how S&SEA countries
can study other Members’ experiences with the
STC mechanism such that to improve their
participation in the TBT Committee and their

overall TBT Agreement implementation efforts..,

Developing countries are increasingly active in
using the STC mechanism particularly between
2012 and 2015. Developing countries raised 14 new
STCs in 2015 the same number as developed
members. They also raised nine new STCs jointly

with the developed countries'

Therefore to improve their TBT Committee
participation and to achieve efficiency from of the
STC mechanism S&SEA Members are encouraged
to consult the developing countries that are most
active in the TBT Committee regarding their STC
experiences for the implementation of the TBT
Agreement in their efforts to avail the proper
technical support and TBT implementation
information to their respective producers and

exporters of goods as shown in the examples below;

The STC of EUndia

In 2004, the EU raised trade concerns about the

market access for its steel products to India
following the notification G/TBT/N/IND/9 by

12 World Trade Organization Annual Report 2016 page 63

https://www.wto.org/english/res_e/booksp_e/anrep_e/anrepl6
chap5_e.pdf
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India on imported steel and related steel products."
EU was of the view that India was not granting the
same national treatment granted by Annex 3 on
substantive provisions, such that the steel products
imported from the EU into Indian markets. As a
result, this concern was expressed to the TBT
Committee with the view to find out if the concern
could be resolved along the guidelines of the TBT
Committee. In order to determine the TBT
Agreement validity of the EU concern and whether
India’s measures on imported steel adhered to the
TBT Agreement, when verified by the TBT
Committee along the Good Regulatory Practices as
mandated by Annex 3'* with the view to reduce any

adverse trade effects on EU vehicle exports to India.
Summary of the EU-India STC"

India number 84 on the TBT IMS in 2002 in which
India informed Members of its new measures!® on
steel products in particular the new standards on
the imported second-hand vehicles, in 2004!7 India
remained confident of its measures and reminded
all producers and exporters of these product of its
measures in notification 104 on the TBT IMS in
2004 to which the EU raised the following trade

concern:

The representative of the European Communities
concerns on the issue of the importation of vehicles

and vehicle components into the Indian market on

13 (G/TBT/N/IND/9) WTO TBT Committee (2004)

4 According to Annex 3, all new measure imposed by a
Member have to be; Transparent , pass the Conformity
Assessment Procedure (CAPs Text) and the issuing Member
has to avail all the technical assistance for the implementation
of such measures upon the request of the concerned party.
https://www.wto.org/english/res_e/reser_e/ersd201609_e.pdf

15 (G/TBT/M/33), Committee on TBT, Minutes of the meeting of
1 July 2004, Chairperson: Mr.Sudhakar Dalela (India), Note by
the Secretariat.
http://tbtims.wto.org/web/pages/edition/stc/SpecificTradeConcer
n.aspx?1D=183326
8http://tbtims.wto.org/web/pages/edition/stc/SpecificTradeConc
ern.aspx?ID=185325

1 Homologation of Vehicles (G/TBT/N/IND/9)

the 31 of August 2004. The EU’s concerns related to
the practical problems linked to the importation of
components and aggregates for vehicle production,
in addition to the fact that the Indian type approval
test agency (ARAI) did not seem to have
appropriate test facilities for large engines.
Manufacturers had to construct their own facilities
or use those of competitors, which created
problems of unfair competition. These procedures
were considered to be excessively burdensome,

hence the request to India to solve the problem.

The representative of India had previously
responded to some of the issues and had explained
the rationale of the measure on second-hand
vehicles. On the issue of ARAI facilities in Pune, he
emphasized that the upgrading of facilities in any
country was a continuous process. He understood
that ARAI had been accepting certification from
officially authorized and recognized testing
agencies in Europe for those items and components
for which there were no commensurate facilities in
India; however, he could not comment on it at the
time. He would inform the authorities in capital of
the concerns and he expressed a willingness to
engage in bilateral discussions to arrive at a better

understanding of the measure.

TheUSChina STC
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